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MM/ ORDER

Per Bench

1. Aforesaid appeals by revenue for Assessment Years [in short
referred to as ‘AY’] 2010-11 & 2011-12 contest separate orders of Ld.

Commissioner of Income Tax (Appeals)-21, Mumbai [CIT(A)] qua

deletion of certain penalty u/s 271(1)(c). In the said orders, Ld. CIT(A)
has deleted penalty of Rs.1 Lac & Rs.0.87 Lac for AYs 2010-11 & 2011-
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12 respectively. The facts as well as grounds raised in both the years are
identical and adjudication in any year shall equally apply to the other

year also. The grounds for AY 2010-11 reads as under: -

1. Whether on the facts and circumstances of the case and in law, the Ld.
CIT(A) has erred in deleting the penalty levied without appreciating the facts that the
assessee has failed to prove the genuineness of transaction of the purchases.

2. The appellant prays that the order of the Ld. CIT(A) on the above ground be
set aside and that of the Assessing Officer be restored.

We have carefully heard the arguments advanced by both the sides. Our
adjudication to the subject matter of appeal would be as given in
succeeding paragraphs.

2.  While framing assessment for AY 2010-11, the assessee was
saddled with estimated addition of Rs.3.24 Lacs which was nothing but
estimated addition of 12.5% against certain suspicious purchases since
the assessee failed to discharge the onus of establishing the
genuineness of purchases. Consequently, a penalty of Rs.1 Lac was
levied by Ld. AO u/s 271(1)(c) vide order dated 06/12/2017.

3. The Ld. CIT(A) deleted the same by observing that the penalty
could not be levied where the additions were made on estimated basis.
For the said proposition, reliance was placed, inter-alia, on the binding
decision of Hon'ble Punjab & Haryana High Court in Harigopal Singh
V/s CIT 258 ITR 85 and Hon’ble Gujarat High Court in CIT V/s Subhash
Trading Co. 221 ITR 110 besides host of various Tribunal decisions
which are already enumerated in the impugned order. Therefore, the
penalty was deleted. Aggrieved, the revenue is in further appeal before

us.
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4.  Upon careful consideration, we find that the impugned order would
not require any interference on our part for two reasons. Firstly, we
concur with the proposition that no penalty could be levied for
concealment of income wherein the additions were merely estimated
addition. The case law being relied upon by Ld. CIT(A), in this regard,
were applicable to the facts of the case. Secondly, the quantum of
penalty being disputed by the revenue is below threshold limit of Rs.50
Lacs and therefore, the appeal in not maintainable in terms of latest low
tax effect Circular No. 17/2019 dated 08/08/2019 [F.No.279/Misc.
142/2007-TTJ(Pt.) issued by CBDT. This recent circular further
enhances the monetary limit fixed in earlier Circular No.3 of 2018 dated
11/07/2018 issued by CBDT as amended on 20/08/2018. Thus, viewing
from any angle, the revenue’s appeal stands dismissed.
5. Similar are the facts in AY 2011-12 wherein the assessee was
saddled with penalty of Rs.0.87 Lac under similar circumstances. The
same was deleted by Ld. CIT(A) on the same logic and reasoning.
Aggrieved, the revenue is in further appeal before us. Since the facts are
identical, applying the adjudication of AY 2010-11, the appeal stands
dismissed.
6. Resultantly, both the appeal stands dismissed.

Order pronounced in the open court on 27" October, 2020.
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